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This article explores the role of financial litigation
consultants in class certification. From analyses to large
data management, the authors aim to add to the reader’s
body of knowledge as to how litigation consultants
participate in the early stages of class action lawsuits.
The authors are not attorneys and are not providing legal
opinions, interpreting statutes or cases, or otherwise
offering legal advice or recommendations.

Class action litigation is a legal procedure in which a group
of individuals who have suffered similar harm or who have
similar claims against a defendant can collectively bring a
lawsuit as a group or “class.” One or more plaintiffs, known
as the “class representative,” represent the entire class
throughout the litigation. This mechanism is intended to allow
for a more efficient resolution of claims than if each plaintiff
filed individual complaints.

The attorneys who represent the class in a class action
lawsuit are referred to as “class counsel.” These attorneys
generally specialize in class action litigation and work on
behalf of the class representative and the entire class of
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plaintiffs. Class counsel is responsible for presenting the
case and representing the interests of the class members.

Not surprisingly, class counsel can and do use consulting and/or
testifying experts. Accordingly, there are many opportunities for
financial litigation consultants to provide forensic accounting,
business valuations, damages determinations, and other
|itigation services to the class and class counsel. These
consultants are often hired prior to the time a class is certified,
while the class is still a “putative class.”

Putative Class

A putative class action is a lawsuit brought by one or more
named plaintiffs on behalf of a potential group of similarly
situated individuals who allegedly suffered a common injury.
The term "putative" in the context of a class action lawsuit
refers to a proposed or potential class that has not yet been
certified by the court. Generally, the court will have a class
certification hearing, possibly including expert testimony,
preceded by expert reports, expert affidavits, expert
depositions, or other forms of expert disclosures.
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Articulate financial litigation consultants can translate
highly technical financial data into coherent and legally
relevant analyses that can withstand the scrutiny of the

court and assist factfinders in reaching decisions.

Class Certification

The procedural step of “class certification” determines
whether a case can proceed as a representative action.
Financial litigation consultants are often at the heart of this
process and their expertise often plays a crucial role in
determining if the class will be certified. The involvement
of financial litigation consultants can become a critical
factor in the success or failure of a class action, especially
in cases involving complex financial details, sophisticated
econometric models, or voluminous amounts of data.

Class certification, as governed by Federal Rules of

Civil Procedure (FRCP) Rule 23, hinges on four criteria:
commonality, numerosity, typicality, and adequacy of
representation.! Financial litigation consultants need to be
aware of these criteria, especially commonality, numerosity,
and typicality. The consultant’s role usually requires both

a basic understanding of legal principles and a mastery

of financial analysis, statistical modeling, or database
management techniques. The consultant’s insights may help
the attorneys demonstrate whether the four requirements for
class certification are met, often through a detailed analysis
of complex financial data.

The significance of financial litigation consultants is

further accentuated in an era where financial markets are
increasingly globalized and financial products are becoming
more intricate. Advanced analytical skills are indispensable
when attempting to dissect market trends, evaluate economic
damages, make numerous calculations, and scrutinize
financial practices. Articulate financial litigation consultants
can translate highly technical financial data into coherent and
legally relevant analyses that can withstand the scrutiny of the
court and assist factfinders in reaching decisions.

The Scope of Financial Litigation Consulting
Financial litigation consultants are experts who bridge the
gap between complex financial concepts and the legal
context in which they are applied.? Their role involves
dissecting, analyzing, or aggregating financial data,
providing expert testimony, and assisting class counsel or
defense counsel.®

One of the tasks usually associated with the role of a
financial litigation consultant is to provide the factfinder
with analyses of financial data and trends, and summaries
thereof, that would be too complex or burdensome for
the factfinder to calculate. In the class action area, this
involves assessing financial transactions, making common
calculations, determining economic damages, and
interpreting market behaviors. The expertise of financial
litigation consultants is especially important where class
counsel intends to prove (and defense counsel intends

to disprove) that certain financial conditions or actions
similarly affect a group of individuals (or entities), such that
commonality, numerosity, and typicality are present.

Financial litigation consultants typically possess a blend of
advanced financial knowledge, a keen understanding of
legal processes, and an understanding of key case specific
facts or assumptions. They often hold degrees in finance,
economics, or accounting, and likely possess additional
certifications demonstrating study of the body of knowledge
necessary for their expert analysis. It is important for the
financial litigation consultant to have analytical skills, the
ability to interpret complex datasets (and turn them into
comprehensible insights), strong communication skills, and
the ability to explain complex financial concepts in a manner
that is understandable to judges or juries.*

1 Roman L. Well, Daniel G. Lentz, and Elizabeth A. Evans, Litigation Services Handbook: The Role of the Financial Expert, 6th ed. (Hoboken, NJ: John Wiley & Sons, Inc., 2017).

2 According to the American Institute of Certified Public Accountants (AICPA), forensic accounting services, including dispute resolution, “utilize the practitioner’s specialized accounting, auditing,
economic, tax, and other skills to perform a number of consulting activities. The provision of forensic accounting services often requires the practitioner to serve as an expert or fact witness,
depending on the assignment.” AICPA Practice Aid 10-1, Serving as an Expert Witness or Consultant (New York: American Institute of Certified Public Accountants, 2010), 6.

3 According to the AICPA, the role of the financial accounting services practitioner can include serving as an expert or fact witness, consultant, trier of fact, special master, court-appointed expert,

referee, arbitrator, mediator, or similar. Ibid., 6—7.

4 Andreas Creutzmann, Soft Skills for the Professional Services Industry: Principles, Tasks, and Tools for Success, 1st ed. (Hoboken, NJ: John Wiley & Sons, Inc., 2022).
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The Class Certification Process

The process of class certification is governed by FRCP Rule
23.5 Rule 23(a) sets forth four requirements for a case to be
certified as a class action:

1. Numerosity: The class must be so large that individual
joinder of all members is impracticable.

2. Commonality: There must be questions of law or fact
common to the class.

3. Typicality: The claims or defenses of the representative
parties must be typical of those of the class.

4. Adequacy: The representative parties must fairly and
adequately protect the interests of the class.®

Under Rule 23(b)(3), classes seeking monetary damages
must satisfy two additional requirements:

1. Predominance: “Questions of law or fact common to
class members predominate over any questions affecting
only individual members.”

2. Superiority: “A class action is superior to other available
methods for fairly and efficiently adjudicating the controversy.”

Financial litigation consultants may support the class certification
process in several ways. They may analyze transaction data to
determine the number of affected individuals or entities. And
they may employ statistical methods to show whether there

is consistent impact across the class. These methods may
demonstrate, for example, how a misleading financial statement
affected all investors or how class members were uniformly
overcharged for certain fees, costs, or expenses.

Courts’ approaches to class certification can vary significantly
across and within jurisdictions. In some regions, the threshold
for commonality, typicality, or predominance may be higher,
necessitating more rigorous financial analysis. The U.S.
Supreme Court’s decision in Wal-Mart Stores, Inc. v. Dukes’
heightened the requirement for demonstrating commonality. In
contrast, other jurisdictions might place a greater emphasis on
numerosity or the adequacy of representation. Different courts
may make their decisions at different stages of litigation, i.e.,
some near the beginning of the class certification process and
others after initial facts have been presented.

Modifying the Class Definition/Description
Occasionally, the judge or class counsel may modify the
putative class (with notice and court permission) for a variety
of legal, technical, or administrative reasons. Consider, for
example, the following hypothetical class definition:

The putative class includes all female employees who
worked in Company XYZ's finance department between
January 1, 2018, and December 31, 2022, and were
denied promotions despite meeting or exceeding
performance standards.

The class definition, sometimes called a “class description,”
refers to the legal statement provided by the plaintiffs in

a class action lawsuit that outlines the specific criteria or
parameters used to identify the individuals who qualify to be
part of the class.? Hypothetically, the above class definition
could be modified by date hired/fired, geography (states),
employees earning more/less than a certain wage, etc.

The class definition’s purpose is to delineate a group of
individuals who have suffered similar harm or injury and
seek to collectively pursue legal action. Courts rely on class
definitions to determine if the proposed class meets the legal
requirements for certification.®

During the litigation process, the judge may modify the
class definition to better specify the characteristics of the
class, to ensure that the class meets the necessary legal
requirements, to better represent the individuals affected
by the issue at hand, to clarify ambiguities in the initial class
description, to exclude atypical individuals or subclasses,
to align with legal standards, or to ensure the class action
remains fair and manageable for litigation purposes.”®

A judge can modify the class definition during the process
of certifying a class action lawsuit or after certification is
granted. This flexibility allows the court to ensure that the
class action meets the requirements of FRCP Rule 23.
Factors considered include adequacy of representation,
commonality among class members, typicality of claims,
and whether the class definition properly encompasses
those who are similarly situated with regard to the issue
being litigated."

5 Well etal., Litigation Services Handbook.
6 Ibid.

7 564 U.S. 338 (2011), https://supreme justia.com/cases/federal/us/564/338/#:~:text=The%20commonality%20element%200f%20class, damagest%20should%20not%20be%20certified.
8 Donald Frederico, “Why Class Definitions Matter,” JD Supra, October 30, 2012, https://www.jdsupra.com/legalnews/why-class-definitions-matter-32637.
9 "What Are the Requirements for Class Certification Under Federal Rule of Civil Procedure 23," Bona Law, April 5, 2019, https://www.bonalaw.com/insights/legal-resources/what-are-the-

requirements-for-class-certification-under-federal-rule-of-civil-procedure-23.

10 “Litigation Issues: What is a Class Action,” FindLaw, March 26, 2008, https://corporate findlaw.com/litigation-disputes/litigation-issues-what-is-a-class-action.html.
11 Adam Eric Polk, “Class Actions 1071: How to Obtain (or Defeat) Class Certification,” American Bar Association, October 22, 2019, https://www.americanbar.org/groups/litigation/resources/
newsletters/class-actions-derivative-suits/class-actions-101-how-obtain-or-defeat-class-certification/.
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Federal courts are provided with broad discretion to
determine the appropriateness of class certification. This
discretion includes the ability to revise the class definition
as the case develops, especially if it becomes apparent
that the criteria of FRCP Rule 23 will not be met if the action
proceeds as a class. If, during the litigation, it is found

that the claims of class representatives are not typical of
the class, that the class representative or chosen counsel
are inadequate, or that the action will be administratively
unmanageable, the court has the authority to decertify the
class or require it to proceed only as an individual action. An
appellate court will typically only reverse the district court's
decision on class certification if there is a strong indication
that the decision was a clear abuse of discretion.”?

Damages Database

The damages database (usually maintained using Microsoft
Excel®, Microsoft Access®, or equivalent spreadsheet or
database software) captures and records all relevant details
of the class, with specificity regarding date, state, persons,
transactions, and similar data as necessary for the particular
class. The financial litigation consultant/testifying expert

will need to be able to respond to changes in the class
definition directed by class counsel or the court by making
changes to the relevant fields in the damages database. The
damages database will therefore need to be sortable (for
our hypothetical class) by state, dates hired/fired, earnings

levels, etc. Often, an important issue in the class certification
stage is whether or not damages can even be measured on
a class-wide basis. This may require expert testimony.

The expert for the class may opine that his or her review
of materials considered to date allows an expert opinion
to be rendered, to a reasonable degree of certainty, that
damages could be calculated on a class-wide basis

using common evidence based on the assumptions and
methodology for calculating class-wide damages set forth
in the expert report, and that the expert could build a
database from such evidence that would be available for
calculating damages.

The expert for the defendant may submit an opinion

that the expert for the class has not (at that stage of the
litigation process) actually gathered any data, created any
database, implemented any methodologies, nor performed
any actual calculations that would indicate the presence of
a class. Rebuttal expert testimony from the defendant may
continue by asserting that damages cannot be calculated
class-wide and that there is no proof that all putative

class members were injured; or injured in the same way.
Defendant’s rebuttal expert may opine that a “file-by-

file” review is needed to properly determine the different
economic damages suffered by each individual class
member, and that the variety of evidence is inconsistent
with claims of class-wide damages.

12 Timothy E. Eble, “Pleading, Certification, Notice and Tolling,” chap. 6 in The Federal Class Action Practice Manual (1999), https://classactionlitigation.com/fcapmanual/chapteré.htm.
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Selected Cases

Discussed below are some of the more significant cases that financial litigation consultants should be aware of when
engaged by the class (or by the defendant) in class action lawsuits.

Tyson Foods, Inc. v. Bouaphakeo (2016)
This landmark decision'® addressed the use of statistical
technigues in class action lawsuits.

The plaintiffs in this case were employees of Tyson Foods
who worked at the company’s pork processing facility in lowa.
The plaintiffs filed a class action lawsuit against the company,
alleging violations of the Fair Labor Standards Act (FLSA) and
the lowa Wage Payment Collection Law. The issue at hand
was the unpaid time employees spent “donning and doffing”
protective gear and walking to and from their workstations.™

One key legal issue in the case was whether the lawsuit could

be certified as a class action given the variability in the types of
gear each worker wore and the time taken by each employee

in donning and doffing their protective gear. Another important
issue was whether it was permissible to use statistical techniques
to determine the average time spent on these activities and apply
it to the entire class for the purpose of calculating damages.

In a 6-2 decision, the Supreme Court ruled in favor of the class.
The court held that representative evidence, such as statistical
sampling, could be used to establish liability and damages in
class action cases (especially because Tyson failed to keep
proper records of the employees’ time, as required by the
FLSA). The court emphasized that this method was acceptable
in this particular case because each employee could have relied
on that evidence in an individual lawsuit.'®

This decision is significant for its affirmation of the use of
statistical methods in class action litigation. It provides
guidance on how courts should handle cases where the
specifics of each class member's experience are not
identical but are similar enough to be treated collectively.

Walmart

Wal-Mart Stores, Inc. v. Dukes (2011)

The Wal-Mart case'® is arguably one of the more notable
cases addressing class certification issues, specifically,
commonality among plaintiffs.

The case was initiated by Betty Dukes and other plaintiffs
who filed a class action lawsuit against Wal-Mart, the world’s
largest retailer. They alleged that the company engaged in
gender discrimination in violation of Title VII of the Civil Rights
Act of 1964. The plaintiffs claimed that Wal-Mart’s nationwide
policies resulted in women being paid less than men in
comparable positions and receiving fewer promotions.

The central issue in the case was whether the lawsuit could
proceed as a class action. For a case to be certified as a
class action, it must meet several requirements, including
commonality—the idea that there are questions of law or fact
common to the class.”

The U.S. Supreme Court, in a 5-4 decision, ruled that the
plaintiffs did not establish the necessary commonality

for class action certification. The court found that

the plaintiffs’ evidence, including statistical data and
anecdotal accounts, did not demonstrate that Wal-Mart
operated under a general policy of discrimination. Thus,
the claims of the individual employees were too diverse to
be considered as a single class.™

The decision is significant for its impact on future class
action lawsuits, particularly those dealing with employment
discrimination. It raises the bar for establishing commonality
in class action suits, requiring plaintiffs to demonstrate a
more concrete and specific link between company policies
and alleged discriminatory practices.

13 Tyson Foods, Inc. v. Bouaphakeo, 577 U.S. 442 (2016).

14 “Donning and Doffing: Supreme Court Decides Tyson Foods, Inc. v. Bouaphakeo,” Faegre Drinker, March 24, 2016, https://www.faegredrinker.com/en/insights/publications/2016/3/donning-

and-doffing-supreme-court-decides-tyson-foods-inc-v-bouaphakeo.
15 Ibid.

16 Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011). Note: Wal-Mart changed its name to Walmart in 2018,
17 Natanya DeWeese and James Rumpf, “Wal-Mart Stores, Inc. v. Dukes,” Legal Information Institute, LIl Supreme Court Bulletin, accessed January 9, 2024, https://www.law.comell.edu/supct/cert/10-277.

18 Wal-Mart Stores, Inc. v. Dukes, at 358—359.
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For financial litigation consultants, this case highlights the
importance of being able to uniformly calculate economic

damages for all members of a class without a “file-by-file” review,

or the need to manually calculate damages for each plaintiff
individually. In such an instance, it can be argued that each
plaintiff should bring suit individually against the defendant.

Comcast Corp. v. Behrend (2013)

For financial litigation consultants, the Comcast case'®
addresses the need for a viable method of measuring
damages uniformly across the entire class.

The plaintiffs in this case were a group of Comcast cable
TV subscribers in the Philadelphia area. They alleged that
Comcast's business practices, specifically its clustering

of operations in certain geographic areas, amounted to
anticompetitive behavior that resulted in higher prices for
subscribers. This case was a class action in which the plaintiffs
sought to represent all Comcast subscribers in the Philadelphia
area who were allegedly harmed by these practices.?°

COMCAST

The key legal issue in this case was whether the class

of Comcast subscribers could be certified under FRCP

Rule 23(b)(3), which requires that questions of law or facts
common to class members predominate over any questions
affecting only individual members. Specifically, the challenge
was whether the plaintiffs' method for proving damages was
appropriate for the class as a whole.?!

In a 5-4 decision, the Supreme Court reversed the lower
court's decision to certify the class. The court held that

the plaintiff class model for calculating damages was
inadequate because it did not isolate damages resulting from
the specific anti-competitive behavior alleged. Instead, the

19 Comcast Corp. v. Behrend, 569 U.S. 27 (2013).
20 1Ibid., 31.
21 Ibid., 39.
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model calculated damages assuming four different types
of antitrust impact, only one of which was relevant to the
case. The court ruled that this failure to provide a damages
model that could measure damages attributable to the
specific antitrust violation meant that the requirement for
commonality was not met, and thus the class should not
have been certified.?

The Comcast decision is significant for its impact on class
action lawsuits, particularly in antitrust litigation. It raises
the bar for class certification; emphasizing the need for a
rigorous analysis of whether the method for determining
damages is closely tied to the specific legal claim. The
ruling highlights the importance of having a damages model
that can accurately attribute damages to the alleged illegal
conduct. This case has since been cited in numerous class
action decisions and is a key precedent with regard to the
requirements for proving damages in class certifications.

General Telephone Company of the Southwest

v. Falcon (1982)

The General Telephone case?® addressed the level of
analysis necessary to ensure that the lead plaintiff’s claims
are typical of those in the class, and that the lead plaintiff’s
claim adequately represents the whole class.

The General Telephone lawsuit was initiated by Cesar
Falcon, a Mexican-American, who filed a class action against
his employer, General Telephone Company of the Southwest.
Falcon alleged that the company engaged in discriminatory
employment practices against Mexican-Americans in hiring,
promotions, and other employment decisions. He sought to
represent a class of current and future Mexican-American
employees and applicants who were or might be affected by
the company's alleged discriminatory practices.*

In the complex landscape

of class action litigation, the
pivotal role of financial litigation
consultants cannot be overstated.
The dynamic nature of class
definitions underscores the
adaptability and responsiveness
demanded within this arena.

One legal issue was whether Falcon could represent a class
that included both employees and applicants, given that

his personal claim was based on promotion denial. The key
question was whether his experience was typical of the class
members he sought to represent, which is a requirement
under FRCP Rule 23(a) for class certification.?®

In a unanimous decision, the Supreme Court reversed the
lower court's decision to certify the class. The court held
that Falcon's claim of discrimination in promotion did not
necessarily prove that General Telephone Company had
discriminated in hiring. The court emphasized the need for
a rigorous analysis of the four requirements of FRCP Rule
23(a), particularly the requirement that the claims of the
representative party (Falcon) be typical of the claims of the
class. The court concluded that Falcon could not adequately
represent applicants for employment since his experience
was not typical of theirs.?

The General Telephone decision is significant for its

impact on class action lawsuits, especially in the context
of employment discrimination. It clarifies the requirements
for class certification, emphasizing the importance of the
typicality and adequacy of representation criteria of FRCP
Rule 23. The ruling makes it more challenging to certify
expansive classes in employment discrimination cases;
requiring a more detailed demonstration of the commonality
of legal and factual issues. This case is often cited in
discussions about the boundaries of class certification and
the importance of ensuring that the interests of the class
representative align closely with those of the class.

22 Ibid., 34.

23 General Telephone Company of the Southwest v. Falcon, 457 U.S. 147 (1982).
24 Ibid., 149-151.

25 lbid., 160.

26 Ibid., 162—-163.
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Conclusion

In the complex landscape of class action litigation, the have flexible data management strategies. It is critical
pivotal role of financial litigation consultants cannot be that financial litigation consultants/experts have the ability
overstated. The dynamic nature of class definitions to develop databases, implement methodologies, and
underscores the adaptability and responsiveness articulate opinions on class-wide damages. As the litigation
demanded within this arena. The capacity to modify class process unfolds, the competing expert opinions and
definitions (subject to legal considerations) reflects the rebuttals may influence the trajectory and outcome of class
fluidity inherent in class action litigation. Financial litigation action lawsuits, and so demonstrate the indispensable
consultants need to maneuver through evolving class role these professionals play in the pursuit of justice in the
definitions, be prepared to defend methodologies, and complex domain of class action litigation.
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